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This cause was first briefed by iis and by appellant

upon the theory that the sole question presented related

to the adequacy of plaintiff's remedy at law; that is to

say it was assumed by appellant in his opening brief and

by us in our reply brief, that if the facts stated in the bill

were true plaintiff could recover possession of the land

in dispute by an action of ejectment. The discussion in

these briefs runs, not to the question of whether or not

this right of action existed, but to the question of whether

or not the action of ejectment afforded to plaintiff an

adequate remedy.



On the argument and in the reply brief of plaintiff it

was urged for the first time that under the peculiar terms

of his lease plaintiif had not a right of action at law in

ejectment.

Appellant's attorney having, shortly prior to the argu-

ment, informed us that he intended to make this conten-

tion, we were enabled to make a short reply thereto on

argument ; but as the point is also urged in appellant's re-

ply brief, filed some days after argument, we have deem-

ed it proper to make this reply in brief form.

The Court will recall that according to the allegations

of plaintiff's complaint the appellees are mere naked

trespassers upon the land in dispute. As between them

and the appellant and his predecessors in interest there

exists no privity either of contract or estate.

The appellant alleges that the defendants entered on

and hold the land in dispute without either legal or equit-

able title, and that the appellees hold and claim as lessees

of a person who held neither a legal nor an equitable title

to the land, and to whom no lease or conveyance had ever

been executed by the holders of the legal or equitable

title.

The appellant, on the other hand, claims as the lessee of

the owners of both legal and equitable title, and in his

bill he stated in substance that his right of possession

under his lease had already accrued, and that the appel-

lees were in possession wrongfully excluding him there-

from. He seeks to recover possession, an accounting for

mesne profits since July 1st, 1906, and also to have the

void leases under which appellees claim cancelled and

prays for a temporary injunction staying the extraction

of gold from the land pending the action.



Clearly the bill is based upon the theory that a right of

possession vested in appellant July 1st, 1906. He has

stated directly that his lease commenced on that day, and

has sought an accounting for gold extracted since that

day. Under these allegations the lease must be construed

as giving plaintiff a right of entry on July 1, 1906, if such

construction can be placed upon it. But further than

this, if the plaintiff has under the lease a right to elect to

have the same commence July 1, 1906, or at a later period,

he must be considered as having made the election for

July 1, 1906, as he here seeks to recover mesne profits

since July 1, 1906.

It is now claimed,

—

(a) That the right of possession which accrued to

plaintiff on this first day of July, 1906, was purely equit-

able, and that he has not now, and never has had, a legal

right of possession;

(b) That as plaintiff has an equitable right of posses-

sion he can maintain this action in equity and recover

possession upon his equitable title against the appellees

whom he alleges to be mere trespassers in no way con-

nected with his equity.

Neither of the contentions can be sustained; for ap-

pellant claims under a well executed conveyance from the

holders of the entire title, both legal and equitable; the

interest passed by this conveyance is a purely legal inter-

est; the contract under which appellant's rights arise is

wholly executed, (except in a particular hereafter noted)

and whatever right appellant acquired under the executed

portion of the lease was purely legal and the non-per-

formance of the single executory covenant in the lease



cannot, as we will hereafter show, give rise to an equit-

able estate in the land.

Also it is well settled that the holder of an equitable

title to, or right of possession of, real property cannot re-

cover possession by a proceeding in equity against one in

possession of the land but not connected with the equit-

able title on which the action is based; that is, the holder

of an equitable title can recover possession by a proceed-

ing in equity, only when the proceeding is against the

holder of the legal title in possession. If the person in

possession does not hold the legal title, the holder of the

equitable title must first perfect it by proceeding against

the holder of the legal title and having acquired this title

he may proceed at law against the trespasser.

THE RIGHT OF APPELLANT TO POSSESSION IS A LEGAL NOT

AN EQUITABLE RIGHT AND THIS RIGHT MAY BE ENFORCED

BY EJECTMENT.

The instrument under which plaintiff's claim arises is,

as we have said, a well executed conveyance and not a

mere executory contract. It reads as follows

:

''This indenture, made this 9th day of May, 1906,

by and between the Universal Mining Company, a

corporation duly organized and existing in the Dis-

trict of Columbia, United States of America, and do-

ing business in the District of Alaska, party of the

first part, and E. W. Johnston, of Seattle, Washing-

ton, party of the second part

:

''WITNESSETH : That for and in consideration

of the rents, royalties, covenants and agreements to

be paid and performed by the said party of the sec-



ond part, the said party of the first part has agreed

to lease, demise, and let, and does hereby lease, de-

mise and let to the said party of the second part all

its right, title and interest in and to the properties

and mining claims hereinafter specifically de-

scribed. "

Here follows a description of the property, etc.

"It is also uderstood and agreed between the

parties hereto that the term of this lease shall be for

the Tieriod of two years beginning the first day of

July, 1906."

So far, this instrument is an executed conveyance of a

two year lease to begin July 1st, 1906, and the interest of

the lessee is purely legal; but at the time this instrument

was executed it was known that the appellees were in pos-

session of the property, and in order to assure the bene-

ficial enjoyment of the property by appellant for the

period of two years, the following proviso was inserted

:

''Provided, however, that if for any reason said

party of the first part shall be unable or shall refuse

on said first day of July to deliver to the said second

party herein possession of said properties as contem-

plated in this lease, then, and in that case, such delay

in delivery of possession shall not work an abridge-

ment in the term of this lease, but shall operate

merely to defer the date of its commencement until

such date as possession may be delivered as afore-

said.
'

'

Eeading this proviso in connection with what has gone

before, it is obvious that it did not operate to change the

character of the conveyance from an executed to an exe-
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cutoiy contract. It merely operated to assure the lessee

a term of two years after entry into possession, and that

term was to begin when possession was surrendered to

him by the lessor.

If we stopped here it could not be successfully contend-

ed that if the lessor were in possession on July 1st 1906,

he could, by refusing to give the lessee possession, and

thereby deferring the commencement of his term also

defer the arising of the lessee's right of possession. The

right of entry is part of the interesse termini, and may
exist though the term has not commenced.

Under the prior provisions of the lease, the lessee's

right of possession accrued July 1, 1906, and if his lessor

should refuse or be unable to give him possession on that

day, the date of the commencement of his term of two

years was to be deferred; but the "term" of a lease never

does begin until the lessee has entered.

"Before an entr7/ a lessee for years has only an interes-

se termini, and no possession. He cannot, therefore, be-

fore entry maintain an action of trespass ;
* * * * but he

may maintain ejectment. '

'

Woodfall on Landlord and Tenant, P. 22. 17th Ed.

The term of the lease may not have commenced, though

the right of entry may have accrued. On this point

Blackstone says:

* * Nor indeed does the bare lease vest any estate in

the lessee; hut only gives him a right of entry on the

tenement, which right is called his interest in the

term, or interesse termini : hut when he has actually

so entered, and thereby accepted the grant, the estate

is then, and not before, vested in him, and he is pos-



sessed, not properly of the land, but of the term of

years : the possession or seisin of the land remaining

still in him who hath the freehold. Thus the word,

term, does not merely signify the time specified in

the lease, hut the estate also and interest that passes

by that lease; and therefore the term may expire,

during the continuance of the time; as by surrender,

forfeiture, and the like. For which reason, if I grant

a lease to A for the term of three years, and after

the expiration of the said term, to B for six years,

and A surrenders or forfeits his lease at the end of

one year, B 's interest shall immediately take effect

:

but if the remainder had been to B from and after

the expiratio . of the said three years, or from and

after the expiration of the said time, in this case

B's interest will not commence till the time is fully

elapsed; whatever my become of A's term."

"Time" and "term" are not synonymous; and though

the term of the lease was not to commence until the lessee

acquired possession (and in law it cannot) still the time

at which the right of entry was to arise is specified as

July 1, 1906, and the lessor by providing that the term

should not begin until possession was actually acquired

and should endure for two years thereafter, did but as-

sure the lessee of two years, beneficial possession, with-

out in any way modifying the right of the lessee to enter

July 1, 1906 and to recover possession in ejectment if his

right to entry was then disputed.

It is obvious that the words of the lease are susceptible

of this construction. That such construction effectuates

the intention of the parties, is made evident by the fol-

lowing provision of the lease (which immediately suc-

ceeds the provisions quoted)

:
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"The said lessor coveuants and agrees to use all

reasonable endeavor and legal means to put the

lessee in possession of the premises above described

on said first day of July, 1906, or as soon thereafter

as possible."

We believe that the lease properly construed vested in

plaintilf a right of possession on the first day of July,

1906, and the fact that the term of the lease was to com-

mence and endure for two years after plaintiff came into

actual possession, or actual possession was tendered him

by the lessor, did not effect plaintiff's right to recover

possession at any time after July 1, 1906, but merely as-

sured him actual enjoyment for the period of two years,

and such is the construction placed upon the lease by

plaintiff in his bill.

It is clear that the lease may be construed as giving

plaintiff a right of entry July 1, 1906, although the two

years of plaintiff's term would not be measured from that

date, but the provision postponing the time from which

the term was to be measured till the date of entry was in-

serted, solely for the benefit of the lessee, and there is no

reason why the lessee cannot renounce the benefits of this

provision and elect to have the time for the measurement

of his term begin July 1, 1906. This he has done by the

maintenance of this action in which he seeks to recover

mesne profits from July 1, 1906,—profits to which he

would not be entitled either in law or equity unless the

time from which the term is to be measured was July 1,

1906.

Of course, plaintiff could maintain ejectment upon the

interesse termini (Woodfall on Landlord and Tenant

(17th ed.) P. 222) ; Doe d Parsley v. Day, 2 Adol & Ellis
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N. S., 156; Cole on Eject. 72, 287, 459; but if we assume

that the construction for which we contend, and which

is the construction adopted by plaintiff in his pleading,

is incorrect, and that plaintiff has at law no present right

of possession, still it is obvious that if plaintiff has no

present right of possession in law, he has no such right in

equity.

n.

IF PLAINTIFF HAS NO RIGHT OF POSSESSION AT LAW HE HAS
NONE IN EQUITY.

The lease under consideration is an executed convey-

ance of a legal interest—not an agreement for a convey-

ance. The only executory provision of the lease is the

following

:

"The said lessor covenants and agrees to use all

reasonable endeavor and legal means to put the

lessee in possession of the premises above described

on said first day of July, 1906, or as soon thereafter

as possible."

We cannot see how it is possible that a breach of this

covenant can confer on plaintiff a present equitable right

of possession if the lease itself gives no i)resent right of

legal possession.

But in the first place no breach is alleged; for,

though it is stated that plaintiff has demanded of the

Universal Mining Company and Willey that the Univer-

sal Co. perform its covenant, and it is alleged that Willey

has refused to perform, it is not alleged that the Univer-

sal Mining Company has refused to perform. On the con-

trary it is said:
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"The Universal Mining Company is not in pos-

session of said mining claims and properties exclu-

sively or adversely to the plaintiff or to the plain-

tiff's said lessor, nor mining or operating upon said

properties, and does not oppose or object to plain-

tiff's entering thereon and mining and operating up-

on the same and extracting gold therefrom under his

said lease, hut is entirely ready and ivilling to permit

the plaintiff so to do." Tr. p. 20,

So, even if an equitable right of possession could

arise from the breach of this covenant, the complaint con-

tains no allegations upon which the existence of this

equity could be predicated.

But it is clear that no equitable right of possession

could arise from the breach of this covenant.

The covenant is to bring an action; and the most that

equity could do would be to consider plaintiff as the as-

signee, permit him to bring an action at law in the name

of his assignor, and compensate him for costs incurred.

To give plaintiff an immediate equitable right of pos-

session on account of the breach of this covenant would

be to give him greater right on account of a breach than

would arise from performance.

In Hayirard v. Andrews, 106 U. S. 672, 675, the court

said:

'*If the assignee of the chose in action is unable to

assert in a court of law the legal right of the as-

signor, which in equity is vested in him, then the

jurisdiction of a Court of Chancery may be invoked,

because it is the proper forum for the enforcement

of equitable interests, and because there is no ade-
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quate remedy at law; but when, on the other hand,

the equitable title is not involved in the litigation,

and the remedy is sought merely for the jDurpose of

enforcing the legal right of his assignor, there is no

ground for an appeal to equity, because hy an action

at law in the name of the assignor the disputed right

may he perfectly vindicated, and the ivrong done by

the denial of it fully redressed. To hold otherwise

would be to enlarge the jurisdiction of the courts of

equity to an extent the limits of which could not be

recognized, and that in cases where the only mat-

ters in controversy would be purely legal rights."

The application of this decision to the case at bar is

clear; for the plaintiff's sole equity is based on the failure

of his lessor to perform his covenant and maintain eject-

ment.

Ly the breach of the covenant of plaintiff's lessor to

maintain a legal action against us, plaintiff does not ac-

quire an immediate right to possession, and the right to

maintain in equity an action which his lessor could have

maintained only at law.

In Smith V. Bourbon County, 127 U. S. 105, 110-111,

the court, overruling a contention similar to that here

advanced said:

'

' The complainant in the present case has and can

have no other or greater rights against the County

of Bourbon or its officers than are vested in the rail-

road company. * * * That the complainant claims to

be equitably entitled to be substituted for the rail-

road company in its rights against Bourbon County

may entitle him to a decree against the railroad com-
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pany for an assignment of its claim, so as to confer

upon the complainant the right to use the name of

the railroad company in a proceeding against the

county and its commissioners ; but it does not enlarge

the rights of the railroad company against the county

and its officers, nor change the remedy so as to en-

able a court of equity to entertain proceedings in

mandamus. The hill might justify a decree against

the railroad company for an assignment of its right

to the bonds and requiring the railroad company to

permit the use of its name for their recovery by the

appropriate proceeding at laiv. . The right to proceed

against the county and its commissioners remains

still a purely legal right, and can only be prosecuted

at law, notwithstanding the equitable nature of the

complainant's rights as against the railroad com-

pany."

In New York Guaranty Co. v. Memphis Water Co., 107

U. S. 205-213, the rule was stated as follows

:

"The fact that they (plaintiffs) have only a bene-

ficial interest is not of itself sufficient. Whether the

legal interest in the contract remained in the Water

Company or became vested in the trustees, an action

at law could have been brought in the name of the

party having it. There is no allegation in the bill

that either of these parties were applied to, or that

they refused to allow such an action to be brought in

their names.

"We have lately decided, after full consideration

of the authorities, that an assignee of a chose in

action on which a complete and adequate remedy ex-

ists at law cannot, merely because his interest is an
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equitable one, bring a suit in equity for the recovery

of the demand. Hayward v. Andreivs, 106 U. S. 672.

He must bring an action at law in the name of the

assignor to his own use. This is true of all legal de-

mands standing in the name of a trustee, and held

for the benefit of cestui que trust. Besides the au-

thorities cited in that case, reference may be made
to Mitford on Pleadings, 123, 125; Willis's Equity

Pleading, 435, note (g) ; Adair v. Winchester, 7 Gill &
Johns, (Md.) 114; Moseley v. Boush, 4 Rand. (Va.)

392; Doggett v. Hart, 5 Fla. 215; Smileij v. Bell,

Mart & Y. (Tenn.) 378; and the English and Ameri-

can notes to Ryall v. Rowles, 1 Ves. Sen. 348, and to

2 White & Tudor 's Leading Cases in Equity, pp.

1567,1670 (ed. 1877.)"

We believe that sufficient has been said to dispose of

the appellant's present contention and plaintiff's right to

proceed at law is clear even without the aid of a court of

equity.

Couch V. Turner, 17 Ga. 489.

There is, however, another objection fatal to appel-

lant's new theory.

III.

AN ACTION TO RECOVER POSSESSION CANNOT BE MAIN-
TAINED UPON AN EQUITABLE TITLE UNLESS THE DEFEND-
ANT FROM WHOM IT IS SOUGHT TO RECOVER POSSESSION
HOLDS THE LEGAL TITLE AGAINST WHICH THE EQUITY
IS ASSERTED.

In this case it is not pretended that appellees' posses-

sion is in any way subject to or connected with plaintiff's

alleged equity. On the contrary plaintiff's claims against

the appellees are based upon the alleged superiority of

the legal title of the Universal Mining Company.
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No privity, either of estate or contract, exists between

the appellees on the one side and the plaintiff and the

Universal Mining Company on the other.

The only alleged equity is that arising between plain-

tiff and the Universal Mining Company.

In other words, if we adopt the premise of plaintiff's

argument, the case is one arising between trespassers

and the holder of an equitable title ; and it is well settled

that no action against trespassers can be maintained

upon an equitable title.

In Fussell v. Gregg, 113 U. S., 550, 554-555, the court

said:

"We think that the averments of the bill do not

entitle the plaintiff to relief. Her case, as alleged, is,

that she has an equitable estate in fee in the premises

in dispute, and that the defendants, except Gregg

and Kendrick, are in possession without title; in

other words, are naked trespassers. The theory of

her bill seems to be that, because she has an equit-

able title only, and for that reason could not recover

in an action at law, a court of equity has jurisdiction

of her case. But this is plainly an error. Mr. Justice

Bradley, in Young v. Porter, 3 Woods, 342. To give

a court of equity jurisdiction, the nature of the relief

asked must be equitable, even when the suit is based

on an equitable title. The plaintiff does not allege

that the defendants, who are in possession of the

premises, have the legal title, or that they obtain

possession under any person who had it. Nor does

she state any facts which connect them with her

equity. They being mere naked trespassers, in pos-

session, she prays that they may be turned out of.
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and she, who has only an equitable title, may be put

in possession. The relief prayed for is such as a

court of law is competent to grant, if the plaintiff's

title would justify it. But the plaintiff does not

Seek by her bill to better her title. If all the relief

asked for were granted, she would still have an

equitable title only. The case is, therefore, an eject-

ment bill brought on an equitable title. In these

respects it is similar to the bill in the case of Gait v.

Galloway, 4 Pet. 332. That was a bill in equity

brought by the heirs of James Gait for general and

special relief against Galloway, Baker, Patterson,

and others, setting up title to one thousand acres of

land in the Virginia Military District in Ohio, based

upon an entry and survey in the name of James Gait.

Baker and Patterson were in possession of six hund-

red acres of land, claiming title in the name of Gait.

The court found that Baker and Patterson had no

title to the lands held by them, and, upon this state

of case said: "These occupants can he considered

in no other light by the court than intruders; and

the remedy against them is at law and not in chan-

cery. No decree could be made against them, unless

it be that they should deliver possession of the prem-

ises; and to obtain this the action of ejectment is the

appropriate rem,edy." Page 339. This decision is

in point, and shoivs the bill to be without equity as to

those of the defendants who are in possession. Their

possession is good against all the tvorld except the

true owner. As the bill asserts no equity against

them, they have the right to stand on their posses-

sion until compelled to yield to the true title, and to

demand a trial by jury of the question ivhether the

plaintiff has the true title. The plaintiff can/not de-
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prive them of that right hy neglecting to acquire

the legal title, and upon the ground of her equitable

title, ask the aid of a court of equity. She can turn

the defendants out of possession only upon the

strength of the legal title, which she must first ac-

quire. Having done this, a court of law is the proper

forum in which to bring her suit. Hipp v. Babin, 19

How. 271; Parker v. Winnipiseogee Manufacturing

Co., 2 Black, 545 ; Grand Chute v. Winegar, 15 Wall.

37S;Leivis v. Cocks, 23 Wall. 466; Killian v. Ehbing-

/*aM5, llOU. S. 568."

This rule that the action must be one relating to the

trust itself, is well illustrated by the decision of the

Court of Appeals for the 5tli Circuit, where in the case

of Knevals v. Florida Cent, d P. R. Co., 66 Fed. 224, 228,

the court said

:

'

' It is only where a trust or trust estate is the sub-

ject matter of the suit, as such trust estate, that a

trustee can resort to equity. In this case, until the

property in question should come into the control or

possession of the trustee, it could in no way be con-

sidered a trust estate. No relation of trustee and

cestui que trust exists between complainant and de-

fendant herein. The relation of trustee, alleged to

be existing between complainant and his assignors

of the stock in whose behalf he is suing, does not

so make him a trustee, in regard to this property, as

to enable him to resort to a court of equity. In Knox
V. Smith, 4 How. 315, the complainant sought to pro-

tect himself against what he held to be a fraudulent

trust deed, but the court failed to find anything which

authorized a court of equity to take jurisdiction of
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the case. In Fussell v. Gregg, 113 U. S. 550, 5 Sup.

Ct. 631, complainant alleged equitable title, but de-

sired possession. The court held that a court of

equity could not give that redress."

In our opponent's reply brief it is said that Willey is

conspiring with the appellees to keep them in possession

of the property in controversy ; that Willey has a control-

ing interest in the Universal Mining Company and has

obtained a deed to the property.

The writer of this brief has omitted to notice that the

pleader has alleged

:

(a) That the deed held by Willey is void. (P. 22

and 23)

;

(b) That the Universal Mining Company does not

oppose or object to plaintiff's entering on the land in

dispute. (P. 20.)

It is not alleged that the defendants have conspired

with Willey to stay in possession, or that anything has

been done by either defendants or Willey pursuant to any

conspiracy, or that plaintiff has been in any way hinder-

ed thereby in the assertion of his rights.

In view of the facts specifically stated, the allegations

are barren and not sufficient to give color to an argument.

We respectfully submit that the theory upon which ap-

pellant now seeks a reversal cannot be maintained for the

following reasons:

(1) The argument is based upon a false construction

of plaintiff's lease;

(2) Assuming that the construction of the lease con-

tended for is correct, then plaintiff has neither a legal

nor an equitable right of possession

;
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(3) Even if plaintiff might acquire an equitable right

of possession upon breach of the only executory covenant

in the lease, still the pleading does not show a breach

;

(4) An action to recover possession of real property

cannot be based upon an equitable title unless the defend-

ant in possession holds the legal title to which the equity

relates.

We respectfully submit that the judgment of the Dis-

trict Court of Alaska is correct, both on principle and

authority, and should be affirmed.

Respectfully submitted,

CHARLES S. WHEELER,

J. F. BOWIE.

GORDON HALL,

ROBERT FINK,

Attorneys for Appellees.






